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Abstract

This thesis develops a framework for analysing the interrelationships
between migration laws and national identities. The framework is grounded in
considering the place of migration law in liberal societies. Migration law plays
a role in constituting the nation. It erects the boundary of the nation and
contributes to the mythology which sustains the nation. While both nations and
their migration laws belong to a liberal paradigm, liberal theory does not create
a standard for what is just in migration law. It does not tell us how many people
we should admit to our national communities, nor who those people should be.
Rather than justice, liberalism generates a humanitarian consensus that
permeates philosophical and political discussions of migration.

While we cannot assess migration law against a justice standard, we can
assess it by analysing the national identity it both reflects and refines. We can
determine if our migration laws are true to what we value about our own
communities. We can reveal features of our nations that are hidden. Drawing
on a rich literature describing the relationships between law and identity, this
thesis examines the relationship of one particular kind of law — migration law —
with one particular kind of identity — national identity.

The empirical work of the thesis focuses on humanitarian admissions
to Australia and Canada. It looks at contrasts between the two programs but also
draws conclusions based upon their similarities. The empirical work examines
three settings where the law operates. The first setting is the refugee
determination process. The second setting is humanitarian decision-making.
The third setting is the jurisprudence of the highest courts of the land.
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Chapter One

Introduction

Human migration occupies a curious place in our collective imaginations
at this juncture in history. The case that more people are on the move than ever
before is a difficult one to make, considering how many more people there are
in the world now and that the twentieth century has seen a tremendous growth
in the regulation, and concomitant restriction, of population movements. It is in
part these restrictions which engender the discourse of increasing migration, or
at least of the increasing importance of migration as a factor in the organisation
of human communities. Restrictions transform the issue of movement into one
of migration; bringing a legal framework to travel that would have been
analysed differently at earlier points in time. Entire nations understand
themselves as nations of immigration, or in a related way, as multicultural
nations because of the influence and importance of immigration to their
populations. The myth of the global village represents a collapsing of
boundaries and spaces between people. A wide array of technologies for
compressing space and time by speeding communication and travel have
remoulded our perceptions of the world. The past decade has brought a series
of large scale environmental disasters that have caused people to move from
their homes in huge numbers. Reflecting and contributing to all of these factors,
migration occupies an important place in global public discourses.

This thesis analyses legal discourses of migration and develops a
framework for understanding how those discourses are linked to how we

understand ourselves and our attachments to national communities. Legal



discourses are a crucial component of broader discourses of migration as the
formal rules of population movement are spelled out in legal terms. Popular
discourses of migration therefore use the legal setting as a backdrop. Legal
discourse is also important to the existence of the nation — defining its terms and
limits and important parts of its symbolism. The nation is a mythic construct
that draws on the law as one site of its construction. Without the nation,
migration has no meaning as there are no borders to cross. Yet the nation does
not simply analytically precede migration law, rather migration law is
implicated in constituting the nation. The identity of the nation, the mythology
which gives it form and meaning, does not exist in a world of isolated, similar
entities. Rather, the identity of a nation is something that the individuals who
belong to it participate in and contribute to. Migration is meaningful in this
context because of how individuals experience it; because of the rupture it
introduces to how we as individuals experience belonging, membership and the
nation.

In establishing a theoretical framework for analysing migration law, I
draw on the concepts of identity and nation and outline a relationship between
them, which is mediated by and reflected in migration law. I draw on the
literature on the interrelationships between law and identity to articulate the
relationship between one particular kind of law - migration law - and one
particular version of identity - national identity. Migration law reflects and
reifies aspects of national identity because it is a key site in the construction of
that identity. Using identity as an analytic tool is particularly appropriate for
migration law because of the critique of law and legal reasoning which is

embedded in the law and identity literature. The attention this draws to



hierarchies, categories and silences is especially apt at revealing the contours of
migration law and the gradients of membership it contains. Considering the
interrelationship of migration law and national identity contributes to that
literature and refines that critique. In addition, assessment of this
interrelationship provides the best way of evaluating migration laws as the
liberal paradigm in which they exist does not generate a standard for measuring
the justice or fairness of these laws.

The concept of nation is also central to my analytic framework. As
migration law is meaningful only because of its relationship to the nation, any
theoretical tool for approaching it must take account of the meanings and uses
of that concept. Two strands of analysis are relevant for my framework. First, I
understand the nation as mythic, imaginary or ideal. The nation is at least in
part a contingent creation of those who believe in its existence. Second, I
understand the nation as an ideal intertwined with the hegemony of liberal
political theory. Nations and liberalism share a complex history. The
emergence of nations as the central organising concept for human political
existence parallels the emergence of liberalism as the dominant i)olitical
philosophy. Each of these strands of analysis of nation contributes to my use of
the concept national identity. While the nation is imagined, it is imagined in a
liberal paradigm. The law that contributes to the construction of the mythic
nation is also imbued with liberal assumptions, which in turn contribute to how
the nation can be imagined.

My argument that migration law and national identity exist in a symbiotic
relationship, and that each reveals something about the other, holds as a general

proposition. Nonetheless, the contours of the relationship are easiest to see in



nations where immigration is an important part of the national ethos. For
immigrant nations the relationships between migration law and national iden’;ity
are heightened in intensity because in these nations, which have to some extent
been “created” through migration, the importance of migration law as a site for
the construction and reconstruction of national identities is enhanced. The
mythology of migration is directly evident in accounts of the nation. For this
reason, I have chosen to use nations of the New World as the particular
examples I draw on in my thesis. The framework, however, has relevance
beyond these new nations. The analysis which could begin by considering the
formidable legal hurdles to permanent immigration to Japan,' or the symbolic
importance of the German legal commitment to membership for ethnic
Germans,” or the response played out in British nationality law to the
dismantling of the British Empire,’ can be brought within this theoretical
structure. These cases would undoubtedly contribute refinements, but due to the
size of this project they only remain within the broad outlines of my analysis.
The thesis accomplishes its goals in two ways. Chapter Two articulates
the argument about the relationship between migration law and national identity
drawing primarily on the law and identity literature. The following three

chapters pick up aspects of this argument and test them using comparative

! Hampton J, “Immigration, Identity and Justice” in Schwartz W F (ed), Justice in Immigration
Cambridge University Press, Cambridge and New York, 1995 at 67. It was not until the 1990s
that fourth generation Japanese born Koreans, whose ancestors had been brought to Japan as
slaves, were given citizenship.

2 Coleman J L and Harding S K, “Citizenship, the Demands of Justice and the Moral Relevance
of Political Borders” in Schwartz W F (ed) ibid at 18.

3 Paliwala A, “Law and the Constitution of ‘Immigrant’ in Europe: Racism and the Rule of
Law, Dartmouth Press, Aldershot UK and Brookfield USA, 1995 at 74; Dummett A and Nicol
A, Subjects, Citizens, Aliens and Others: Nationality and Immigration Law, Weisenfeld and
Nicolson, London, 1990.



examples from Australian and Canadian migration law. These empirical
chapters follow the principal themes of the theoretical argument about the
relationship between law and identity. One of the insights of the law and
identity literature is that identity construction proceeds through a process of
“othering” and that it is consequently often easier to see the contours of the
other than to clearly perceive the self. Chapter Three examines the construction
of the refugee as the ultimate other to the nation and uses this empirical focus to
underscore how attention to identity draws attention to what is left out and
silenced by legal discourse. Chapter Four then proceeds by looking at the
reciprocal movement in the construction of identities, the reflection of an image
of the self. The Chapter examines the humanitarian consensus shared by
liberals who believe the nation’s borders should be closed and those who
believe they should be open. Both agree that at some — undefined — point,
needy outsiders must be admitted. Drawing on this consensus, humanitarian
admissions to Australia and Canada are integral to the construction of those
nations as good and generous. This category of admission demonstrates that
even allowing the ostensibly most needy to join the community serves the
national interest. Chapter Five picks up on the critique of rights discourses
which is contained in the law and identity literature and argues that migration
law provides one exemplar of rights discourses narrowing and constraining
identities. By examining the variety of ways that rights discourses are deployed
in migration law, this Chapter demonstrates that the identity based critique of
rights discourses must be nuanced by an understanding of how rights operate in

specific contexts and that the principal context of migration law is the backdrop



of national sovereignty and the liberal nation. The conclusions in Chapter Six
bring the argument back to a further elaboration of the Chapter Two framework.

Accordingly, the main contributions this thesis makes are in clarifying the
place of migration law in the liberal nation and in arﬁculating the migration law
— national identity relationship. These include insights about the relationship
between law and identity construction, about identities and rights discourses,
and about the place of migration and of humanitarianism in liberal theory. This
is the first research to join these elements of contemporary legal and social
theory. I set the framework of analysis against a backdrop of liberal theory
because the assumptions of liberalism hold hegemonic sway over migration law.
Using the insights about the boundary of the liberal community found in the
work of Rawls, Dworkin, Walzer, Carens, Galloway and others, I conclude that
liberalism cannot answer the most fundamental questions about justice in
migration law. I therefore turn to the critical theoretical work of scholars like
Minow and Fitzpatrick as a starting point for my elaboration of a framework for
assessing migration laws in the face of liberalism’s inadequacies. The answers
my framework generates are outside the countours of liberalism, as of course
they must be. Nonetheless, my framework acknowledges the vital role of those
contours in setting the terms of the debate. My theoretical contribution to
debates about migration law is original in explaining the intransigence of liberal
debates about just migration, in acknowledging their importance, and in

providing a way of moving beyond them.*

*1 have previously written about parts of this argument in “Beyond Justice: The Consequences
of Liberalism for Immigration Law” (1997) 10 Canadian Journal of Law and Jurisprudence
323; “Confronting Chaos: Migration Law Responds to Images of Disorder” (1999) 5 Res
Publica 23; “Amorality and Humanitarianism in Immigration Law” (1999) 37 Osgoode Hall
Law Journal, in press.



The empirical work in the thesis serves in the first instance to illustrate
and amplify the theoretical propositions. It also gathers together new material
and puts it in a framework that yields fresh insights. Briefly put, the empirical
work examines humanitarian admissions to Australia and Canada. It shares this
comparative perspective with a number of studies on immigration in these two
countries.” This thesis does not aim to cover the full range of either country's
immigration program, although the theoretical framework could be used in this
way. Nor does the empirical work make an historical argument, although the
argument that migration law plays a vital role in constituting new nations
clearly can be used with historical resonance. My use of particular aspects of
Canadian and Australian migration law is in the nature of strategic sampling.
Rather than providing the whole picture, which I believe is well done by others,
I have instead examined some areas in detail. For this close scrutiny I have
selected areas that lend themselves to extending the critical literature on law and
identity: the domestic refugee decision-making that engages questions of
identity construction in legal process; humanitarian decision-making that
engages key jurisprudential issues; and the role of rights, which returns to the
impetus for much of the law and identity critique. None of the earlier

comparative studies consider migration law in this degree of detail.

% The two leading works are Hawkins F, Critical Years in Immigration: Canada and Australia
Compared, New South Wales University Press, Sydney, 1989, and Adelman H et al (eds)
Immigration and Refugee Policy: Australia and Canada Compared, Melbourne University
Press, Melbourne, 1994. Hawkins’ work focuses on the 1972-1986 time period from a
sociological perspective. The Adelman collection gathers together twenty-two chapters co-
written by Australian and Canadian academics and bureaucrats.

In addition to these two studies, Sean Brawley's book The White Peril: Foreign Relations and
Asian Immigration to Australia and North America, UNSW Press, Sydney, 1995, considers
immigration in the foreign relations of Australia, Canada, New Zealand and the United States
over the twentieth century. Charles Sinclair's Ph.D. thesis Who Would Want to Be a Refugee? A
Comparative Analysis of Refugee Policy and Law in Australia and Canada, University of New
England, 1995, considers refugee policy and law-making in both countries in some detail. His
work is primarily concerned with law-making and with refugee law in its international setting.



I have chosen Australia and Canada as examples because they are
similarly situated nations sharing a population pattern and an approach to nation
building through immigration. The empirical analysis is partially built by
comparing and contrasting differences between the two cases. In many
instances, however, migration laws in Australia and Canada illustrate the same
point. That is, the differences between the laws and national identities of the
two nations are not the most important part of the story told by the evidence.
Sometimes the conclusion drawn is about similarity and parallels rather than
about difference. The overall conclusion, played out with differing aspects of
the law in each of the empirical chapters, is that the migration law of a nation is
best understood, interpreted, and manipulated through close attention to that
nation's understanding of itself. Some differences in Australian and Canadian
national identity are made visible through migration law, and in turn differences
in the law and its application in each country are explained by reference to
national identities.

Australia and Canada are compelling examples for this argument because
people in both places display some degree of angst about their national identity.
Queries about the meaning of Canadian identity are arguably as much a marker
of being Canadian as any other single factor.’ In Australia national identity is
contested, and even the celebration of a national day is a source of introspection
and debate.” Given this, the coherent national images that are presented in

migration law settings are all the more intriguing.

® For one classic discussion of this see Grant G P, Lament for a Nation: The Defeat of Canadian
Nationalism, McClelland and Stewart, Toronto, 1970.

" In recent years, Australia Day celebrations commemorating the arrival of the first Colonial
Governor have been the subject of debate. Re-enactments of Governor Phillip walking ashore
and planting the British flag are slowly being replaced by celebrations of aboriginal heritage.



Although the main strand of theorisation in this work identifies
similarities between the two nations, and asserts that these would be found
elsewhere as well, considering humanitarian admissions allows me to also
identify contrasts in the approaches of Canada and Australia. These contrasts
are more evident in humanitarian migration than in family or economic
migration patterns. Contrast is useful for refining the capabilities of the analytic
framework. A focus on humanitarian admissions also connects well with the
other elements of the framework. Humanitarianism occupies a unique place in
the array of liberal arguments about just migration. The liberal humanitarian
consensus makes humanitarian admissions a fruitful source of analysis.
Humanitarianism is the only challenge to the sovereign liberal nation’s control
of its borders, and thus it provokes strong representations of that sovereignty. A
further aspect of my argument is that migration law is harnessed to serve the
needs of the nation. In some areas of migration, this argument is obvious, but
the case of humanitarian admissions sets up the most serious challenge to this
proposition and thus this category is vital to demonstrating the strength of the
proposition.®

The United States is in many ways the paradigm of the nation of
immigrants, the new nation, and the refuge for the world's huddled masses.
Having asserted that my theoretical configuration holds generally and is
particularly apposite in nations with these characteristics, some special
justification for excluding the United States is required. There are three

reasons. First, the United States is so overwhelming as to be unique. The scale

% I canvass the reach of this argument in the cases of economic and family migration in my
article "Beyond Justice: The Consequences of Liberalism for Migration Law" (1997) above n4.
Law and Jurisprudence 323.



of emigration, of immigration rhetoric, and of world political hegemony, make
it difficult to reason from the American case to any other. Any conclusion
drawn can be countered with the claim that it holds only in the particular
unparalleled American instance. Second, the enormous array of migration
provisions in the United States means that to adequately canvass them would
drive the analysis to a broader level of generality.” One of the contributions of
this work is to consider jurisprudence and legal provisions at a level of fine
detail rather than broad coverage. Including the United States would have made
a comparative perspective much more difficult to maintain. Finally, while I
could have obtained enough information without working extensively in the
United States, my work is grounded in the experience of living and belonging in
both the places of which I write. Writing to capture the essence of attachment
to place is immeasurably enriched by sharing that attachment, by living and

breathing it, and puzzling over it in the minutiae of everyday life.

BACKGROUND TO THE STUDY

As the empirical approach of this thesis is to examine in detail some areas
of migration law in Australia and Canada in order to illustrate an argument
which is generally applicable in these countries and others, it is important to
approach the analysis with some basic of understanding of the overall
framework of the laws in each country. At the outset, there is a difference in
terminology. In Australia, the law I am discussing is called migration law, in
Canada it is called immigration law. The differences between the two legal

frameworks are not related to the terminology. For the most part, I have chosen

° Some sense of this is gained by looking at the statistical overview in Appendix A.
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to use the Australian term because it is shorter and because switching to use the
correct terminology for each place would introduce an unnecessary layer of
confusion.

Migration to Australia is controlled by the Migration Act 1958 (Cth) and
in Canada by the Immigration Act, RSC 1985 c.I-2. Both Acts govern
permanent and temporary entry provisions. Each legislative framework
underwent a major overhaul in the 1970s aimed at making the law more
“neutral” and “removing” racism.'® In Australia, this change is associated with
the end of the infamous “White Australia” policy. The White Canada policy
was never as succinctly articulated, but migration restrictions in the first six
decades of the twentieth century did include at times a complete ban on Chinese
immigration, a “headtax,” and targeted use of language testing.!! Canadian
provinces asserted themselves more vigorously than Australian states in the
migration area and the ensuing legal battles meant that the Canadian national
government could often further its interest in controlling the legislative power
by arguing against racist provincial regulation. Law-making practices have been
considerably refined since then, but language skills and money, and the race and
gender biases they mask, remain important predictors of successful permanent
entry to each country.

There are three streams for permanent migration to both Canada and

Australia: economic, family and humanitarian.'? In the past five years, the

1% Major amendments to the Immigration Act, came into effect in 1978, to the Migration Act in
1980.

! Bagambiire D, “The Constitution and Immigration; The Impact of Proposed Changes to the
Immigration Power Under the Constitution Act, 1967 (1992) 15 Dalhousie Law Journal 428.

12 See Appendix A. Coleman and Harding find this division is standard in the eight countries
they survey: above n2.
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economic stream has surpassed family to become the largest category of
admission to each country.'* Economic migration offers admission to people
who are highly skilled or have considerable funds to invest and therefore can be
expected to contribute immediately to the national economy. The objective of
family migration is to allow Australians and Canadian to be reunited at “home”
with close family members. The past decade has, in both countries, seen a
progressive narrowing of the definition of family so that now the category
applies to spouses and children. Greater restrictions are placed on other family
members, who must also bring so “economic advantage” in order to qualify.14
Both these categories of migration, thus, are overtly linked to the needs of the
nation. In the economic category, the aim of policy makers is to tailor
requirements narrowly to the changing labour market. In the family category
the need is of individual members of the nation, but it projects and reinforces a
state sanctioned vision of family and a view that this need is valued.
Humanitarian admissions are less obviously linked to national need, but, as I
explore in each ensuing Chapter, they nonetheless cannot be understood without
considering the subtlety of their response to national need. This final category
is considerably smaller than the first two,"* and is made up of people who are
refugees or in other needy circumstances. In both countries, all migration

applicants are subjected to health and good character screening. Both factors

3 This happened in Canada in 1995 and in Australia in 1997.

' In Australia, these relatives come under the “Skilled Australia Linked” Category and in
Canada applicants receive bonus points if they have relatives in Canada.

!> Humanitarian migration makes up just over 10% of admissions to both Australia and Canada
at present. For details see Appendix 2.
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are ripe for an analysis of their role as surveillance mechanisms and for a
consideration of the discretionary applications of each.'®

One of the central tools of the migration scheme in each country is the use
of a “points system.” An applicant for admission is assigned a certain number
of points over a range of criteria'’ which are then added up to determine
eligibility. The points system is partially applied to relatives who cannot be
considered part of the family stream and is applied differentially in subgroups of
the economic stream. While the points system does not apply to refugees
applying onshore or inland,'® those who are seeking resettlement from abroad
are sometimes assessed on similar criteria as indicators of their ability to settle
easily in Australia or Canada.'® The points system provides migration law with
a veneer of neutrality, although of course, the criteria which merit points
replicate biases of earlier formulae. As well, the points system is easily adjusted
to meet particular policy goals. In Canada, the “occupational factor” criteria is

sometimes reduced to zero, effectively ending any chance of admission for

16 There is, for example, an enormous difference between a 15 minute medical exam and a 90
minute one. Some interesting work is being done in this area; see for example Mosoff J,
"Excessive Demand' on the Canadian Conscience: Disability, Family and Immigration"(1998-
99) 26 Manitoba Law Journal (In Press).

17 The Canadian criteria are education, training, work experience, occupational factor, pre-
arranged employment, demographic factor [intended destination], age, knowledge of English or
French, and personal suitability based on an interview. Immigration Act Schedule 1. The
Australian criteria are employment, age, language skill, family, relationships, length of
sponsor’s Australian citizenship, location of sponsor. Migration Regulations 2.26 and 2.27,
Schedule 6.

'8 Due to the international obligations of the Refugee Convention; see Chapter 3.

'% Those with relatives or other ties to Australia currently have priorities “one” and “two” in
Australia’s humanitarian program. Those with “resettlement potential” are “priority three”.
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those in that occupation. The Australian policy of awarding “-25” points to
physicians accomplishes the same end.?’

The biggest contrast between the two legal schemes is that in 1989 the
Australian Parliament attempted to eliminate discretionary decision-making
under the Act.?! Discretion is an important feature of any administrative regime,
and is particularly vital if migration law is to respond to and reflect perceived
national need. There are two results of the 1989 changes. First, the attempt to
eliminate discretion is, of course, futile. Discretion insinuates itself into all
bureaucratic decision-making. The 1989 changes merely narrow discretion and
rest more of it in at the highest levels of decision-making. Second, the
Migration Act is frequently amended? to tailor it to national need as the scope
for broad discretionary adjustments is reduced. The Canadian Act, in contrast,
has been amended less than one quarter as often. However, as Chapter Four in
particular demonstrates, there is a great range of discretionary decision-making
under the Canadian Act.

Migration is managed in Canada by the national government department
now known as Citizenship and Immigration Canada (CIC).” The corresponding
department in Australia is presently the Department of Immigration and
Multicultural Affairs (DIMA).?* Migration decisions are made within the

departments and by tribunals. In Australia the two relevant tribunals are the

2% This amount to be deducted from points given under “employment qualification” Migration
Regulations para 2.26(3)(c).

! Migration Legislation Amendment Act 1989 (Cth).
22 Thirty-two times between 1989 and 1995.
3 Previously Employment and Immigration Canada.

% Formerly Immigration and Ethnic Affairs.
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Migration Review Tribunal (MRT)? and the Refugee Review Tribunal (RRT).
Both conduct merits reviews. In Canada, the three division Immigration and
Refugee Board determines refugee applications at first instance and reviews
other decisions in the immigration portfolio. In both countries the supervising
court is known as the Federal Court.

A more detailed consideration of the migration laws of Australia and
Canada is woven into later Chapters. The thesis does not, however, aspire to
present a complete picture of the migration provisions in either country. Even
in the humanitarian admissions area, my analysis focuses closely on some
particular issues because the strength of the analysis cannot be demonstrated
only through generalisations. In order to capture a full impression of the law in
action, Chapter Three focuses on process questions, Chapter Four on Federal
Court jurisprudence and Chapter Five on the highest level appellate
jurisprudence, that of the Supreme Court of Canada and the High Court of
Australia. First, however, Chapter Two elaborates the core of the thesis, the
theoretical framework for analysing the relationship between migration law and

national identity.

% This replaced the Immigration Review Tribunal (IRT) on 1 June 1999.

%6 See Appendix B.

15



Chapter Two

Theorising Law and Identity

This chapter describes the framework for my argument about the
interrelationship of migration law and national identity and examines the
theoretical structure of the key concepts. I begin by canvassing trends in the
literature on law and identity, outlining the central themes of this growing body
of work on which my analysis draws. The focus in these studies on the
construction of boundaries and hierarchies makes it highly adaptable to my
examination of migration law as a societal boundary. In addition, this work fits
into a broader category of analysis linking law and social construction, of which
my argument that migration law is constitutive of the liberal community is one
example. The next portion of the Chapter examines the two central elements of
my argument: identity and nation. I specify the ways I use each term and locate
the terms in their interdisciplinary setting. Following these discussions, I
consider the role of migration law in liberal society and how this role takes on
added importance in countries whose dominant populations are composed of
migrants. The discussion demonstrates the links between identity and nation.
The subsequent section shows how migration law adapts to the needs of the
nation. Finally, I conclude by drawing the elements together to present a
framework for analysing migration law which fits within the law and identity

literature.
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A. LAW AND IDENTITY SCHOLARSHIP

A growing body of legal analysis links the concepts law and identity,
although so far this work has not been described as a unified theory, and most of
its practitioners would reject such a grandiose label. Nonetheless, the literature
is related by a group of common themes. Studies of law and identity share a
view of identity as a social construct and suggest that law has a key role to play
in that construction. In addition, these analyses present a critical perspective on
legal reasoning and legal process, focussing on particular ways law obscures and
simplifies a pre-existing social reality. I review these aspects of what I term
“law and identity theory” in order to integrate their explanatory power into my
own theoretical framework. Finally, I examine what an identity perspective can

reveal about rights, a particular characteristic of legal reasoning.

1. Identity as a Social Phenomenon
a. Putting Identity in Question

'Legal analysts who use identity as an organising concept in their work
share the perspective that identity is not a fixed essence but a variable, a site of
struggle, a contingent result of contestation over meaning. Thus Martha Minow
refers to “the negotiated quality of identities,” and the “kaleidoscopic nature” of
identity.? As identity is negotiated and malleable, it follows that there must also
be at least the potential for multiple identities. Karen Engle and Dan Danielson

argue that “...in order to generate more effective legal strategies, legal

! Minow M, “Identities” (1991) 3 Yale Journal of Law and The Humanities 97 at 99.

? Ibid. at 112.
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consciousness should take account of the role of law in the constitution of
identities and in the simultaneity of multiple identities and perspectives.””
Elizabeth Mertz takes a similar position when she describes “the complex and
mutually constitutive relationships that form between legal processes and social

identities.”™

Duncan Kennedy takes an optimistic view of the role of an
individual in negotiating identity, stating:

My view is that the identities celebrated both in modern
multicultural rhetoric and in the traditionalist rhetoric of the mainstream
are best seen as “positions” or “situations” within which people operate as
free agents. Of course, the freedom is relative to the position or situation.
But freedom does mean that we sometimes get to choose how to handle
things after taking our identities into account. It does not mean that we
can get beyond contextual constraint and do or be anything we want. And
we can also choose to be loyal and true to our constrained identity
positions, choose to be as little free as possible.’

In theorising the relationship between law and identity then, identity is never a
given. It is a question, an object of analysis. It is bounded but its boundaries
are to be explored and explained.

Putting identity at the centre of the inquiry into how law works, however,
does not make it the end product or the dependent result of legal process.
Rather, identity is in a middle position, neither a dependent nor an independent
variable. It is, therefore, a useful concept for understanding both law’s potential

for social transformation and its inherent conservatism. Reviewing the

limitations of legal discourse Lisa Bower argues that gay rights activists must

3 “Introduction”, After Identity: A Reader in Law and Culture Danielson D and Engle K (eds)
Routledge, New York and London, 1995 at xiii.

4 Mertz E, “Introduction to Symposium Issue: Legal Loci and Places in the Heart: Community
and Identity in Sociolegal Studies” (1994) 28 Law and Society Review 971 at 972.

5 Kennedy D, Sexy Dressing Etc, London, Harvard University Press, 1993 at viii.
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have “...an awareness of law’s capacity to constrain claims of identity and, at the
same time, how they might deploy a strategic framework which seeks to
articulate a subject who is not defined in unitary terms.”® Danielson and Engle
write of “the contradictory roles” that legal rules play in postcolonial struggles:
“...légal rules are used on the one hand to facilitate the emergence of “authentic”
identities, and on the other to control that emergence.”” In a different context,
discussing American aboriginal fishing rights litigation, Susan Staiger Gooding
uses parallel language, asserting that “law can be a tool for colonising and for

28

decolonising.” Linking the inquiry into identity in law to broad trends in social

inquiry throughout the twentieth century, Minow states:

I suggest that the question about the identity of a group [...] will always be
befuddling if it is detached from the purposes for which the question is
being asked. Once the purposes are disclosed, the perspective of the
inquirer and the perspective of the evaluator become critical. For some
purposes, self-proclaimed identity will be most significant; for others,
external community responses and understandings. But the perceptions of
outsiders are not “objective” or removed from the interests of the outsiders
themselves.’

When law requires the construction of an identity, it is always for some
particular purpose. Thus the dilemma Minow describes is that of the particle

physicist: if she seeks a stationary entity she will find one, if she calibrates her

instruments to chart the motion of a wave, they will do so. Any inquiry into law

¢ Bower L C, “Queer Acts and the Politics of ‘Direct Address’: Rethinking Law, Culture and
Community” (1994) 28 Law and Society Review 1009 at 1014.

7 Above n3 at 188.

8 Staiger Gooding S, “Place, Race and Names: Layered Identities in United States v Oregon,
Confederated Tribes of the Colville Reservation, Plaintiff, Intervenor” (1994) 28 Law and
Society Review 1181 at 1185.

® Minow M, Making All the Difference: Inclusion, Exclusion and American Law Ithaca Cornell
University Press, 1990 at 355.
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and identity must begin with the caution that law can both constrain identities
and liberate them. Directing attention to identity, therefore, requires us to
consider how this constraint or liberation operates, to investigate its mechanics.
It also requires us to examine conditions under which law becomes either
constrictive or liberating and to analyse to what extent and by whom these
conditions may be strategically manipulated. Migration is a highly politicised
area of law at present and as a consequence political and public debate is
directed towards manipulation of the identities shaped in this law. As I detail
later, migration law is structured to accommodate political ebbs and flows by
easily constricting or expanding the national identity it portrays.
b. Broader theories of social construction

The assertion that law is implicated in the construction of identity belongs
to a broader argument that law has a role in social construction. The 'term
“constitutive theory” was first used by Karl Klare in 1979 to describe the
proposition that law has a role to play in constituting social relations.'® Alan
Hunt has developed the most fully articulated account of a constitutive theory of
law, drawing on theoretical trends in the sociology of law, the critical legal
studies movement, Marxist theory and Foucauldian social theory."" Hunt’s
resulting theory relies more heavily on Marx than Foucault and more directly on
the sociology of law than on critical legal studies. Despite these internal

discrepancies in his argument, he addresses directly the central concerns I wish

19 As reported by Alan Hunt in, Explorations in Law and Society: Toward a Constitutive Theory
of Law Routledge, London and New York, 1993 at 149.

' This is given in Explorations in Law and Society: Toward a Constitutive Theory of Law, ibid.
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to highlight in theorising law and identity. In his words, the significance of his

theory is that:
...it serves as a way out of the uncomfortable dichotomy between the
importance and the unimportance of law. It serves to focus attention on
the way in which law is implicated in social practices, as an always
potentially present dimension of social relations, while at the same time
reminding us the law is itself the product of the play and struggle of social
relations."
Hunt chastises critical legal scholars for failing to take theory seriously and for
not paying sufficient attention to the problem of mediation, through which legal
ideology and legal consciousness influence mass or popular consciousness."
Hunt argues the “...thesis that law both constitutes and is constituted has to be
pressed further. In this form it verges on the vacuous.”'* To meet this criticism,
he draws on Gramsci’s concept of hegemony, Foucault’s understanding of
disciplinarity and regulation, Jessop’s concept of “structural coupling” and
Santos’ theory of locations of law to articulate a theory which gives an account
of law’s relationship to the state, the usefulness of rights discourse, and the
importance of boundaries in law. While Hunt does not make specific arguments

about law and identity, the thesis that I and others who use these terms develop

fits within his overall theory." Rights and boundaries are particularly important

"2 Ibid. at 3.

13 Ibid. at 148-150 and Chapter 7. The question of mediation is one that I take up through this
thesis, by using a narrower theoretical framework than Hunt’s, tailored to examining some legal
discourses and some legal outcomes.

' Ibid. at 175.

15 Hunt himself makes a similar argument about E.P. Thompson’s work, stating that

Thompson’s seminal book Whigs and Hunters: The Origin of the Black Act, Allen Lane,
London, 1975, is an example of an application of constitutive theory; ibid. at 175.
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to my analysis of migration law and national identity and I return to these
aspects of Hunt’s argument when developing my theory in those areas.

Considering law as one element in social construction, Stuart Hall’s
research team presented a study addressing the links be';ween legal and social
discourse that Hunt is concerned to see studied more thoroughly. Policing The
Crisis: Mugging The State and Law and Order'® demonstrates how “mugging”
was constructed as a “moral panic” in British society in the early 1970s. Hall
and his co-authors identify law and legal discourses as influential in this process
in several ways. For example, they argue that judicial statements on sentencing
“muggers” were a response to public feelings, interests, and pressures outside
the courtroom, and in turn contributed to “structuring the public perception of
the ‘moral panic’.”"” They also argue that British citizenship law from the
1960s attacked the citizenship status of black workers and therefore contributed
to the social circumstances allowing for the racial attribution of the “mugging”
phenomenon.'® Policing the Crisis provides crucial documentation of the role
of law and legal discourses in broader social phenomenon. British law both
responds to social pressures (e.g. with heavier sentences for “muggers”) as well
as contributes to the atmosphere producing those pressures (e.g. through
citizenship restrictions generating a black unemployed class).

A variety of legal scholars now make links between law and social

construction. Marlee Kline links law and social construction in arguing that the

'S Hall S et al, Policing the Crisis: Mugging the State and Law and Order, Macmillan, London
and Basingstoke, 1978.

' 1bid. at 32.

'® Ibid. at 343.
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courts construct First Nations women as “bad mothers” by contrasting them
with an ingrained ideology of motherhood. The courts draw on an ideology of
motherhood which exists outside the law and transform that ideology into a
legal standard for the best interests of the child, incorporating that ideology’s
cultural, racist and gender biases."” Echoing Policing the Crisis, Abdul Paliwala
argues that post 1960s British immigration law has been increasingly racist, and
that “immigration control is as much about constructing through a culture of
control the (black) immigrant community within the country as about preventing
outsiders from getting in.”*° Gary Peller argues that the dominant middle class
core of the American civil rights movement constructed race and integration in
ways which claimed neutrality and gained legal dominance, setting the stage for
the emergence of “black nationalism”:
...enlightened whites helped construct and deploy a liberal understanding
of racial justice that incorporated universalist and objectivist assumptions.
This understanding rejected race consciousness as a categorical matter, in
part as a way to avoid issues of white cultural identity that black
nationalism brought to the fore.”!
Patricia Williams also asserts a central role for law in building social
delineations, arguing that:
Our system of jurisprudence is constantly negotiating the bounds of our
communal civic body in the context of disputes about the limits of our

physical edges (such as experimentation with foetal tissue, sales of body
parts, and sterilisation), the limits of identity (male/female, citizen/non-

19 Kline M, “Complicating the Ideology of Motherhood: Child Welfare Law and First Nation
Women” (1993) 18 Queen’s Law Journal 306.

20 paliwala A, “Law and the Constitution of the ‘Immigrant’ in Europe: a United Kingdom
Policy Perspective” in Fitzpatrick P (ed) Nationalism, Racism and the Rule of Law, Dartmouth
Press, Aldershot U.K. and Brookfield U.S.A., 1995, 77 at 91-92.

2 Peller G., “Race Consciousness” (1990) Duke Law Journal 758 at 840.
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citizen, and so on) and the limits of life itself (wrongful death cases, right

to die, and executions). Law negotiates these boundaries by constructing

verbal guideposts and a whole range of representational lenses and filters
through which we see each other.?

While the argument that law is engaged in social construction has been
most comprehensively asserted by critical race theorists, its analytic power is
now brought to bear in many areas. The importance of this analysis for
understanding racism in law, however, remains central and takes on particular
significance in the study of migration law which is frequently a repository of
racist sentiment. Equally, the fact that theories of law and social construction
have been deployed by those probing racism highlights how a focus on identity
fits well within this theoretical framework. Race is one element of socially
constructed identity and law is one mechanism in that construction process.

c Identity is relational

Another important theme uniting analyses of law and identity is that
identity is relational. This perspective on identity, which can trace its roots to
Hegel’s philosophy and Lacan’s psychoanalysis, is used in a relatively
straightforward way in most legal analysis. One identity emerges only in
contrast to another. This “other” is most frequently overlooked or submerged in
legal reasoning. Attention to the way law constructs identities allows a
consideration of these implicit others whose presence structures legal analysis.

Peller, for example, points to the way the black nationalist movement in

the United States drew attention to racial difference and the constructed nature

22 Williams P J, The Rooster’s Egg, Harvard University Press, Cambridge Massachusetts and
London England, 1995 at 230-31.
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of race and how, as a consequence of this, the constructed nature of white
identity was also put in issue. The early integrationist analyses of the civil
rights movement had not focussed on racial difference and therefore had
allowed white identity to operate as an unquestioned background assumption:

...through the identification of racial identity and group consciousness as

central to the structure of American social relations, the black nationalists

of the 1960s also identified the particular aspect of avoidance and denial
that white support of black liberation assumed - the commitment by
whites to deny the centrality of race as an historically constructed, and
powerful, factor in the social structure of American life. Understanding
racism as a form of “discrimination” from an assumed neutral norm was
the cognitive face of a widespread cultural flight from white self-
identity.”

Once black identity was made a central concern and critically examined, the

white identity in implicit contrast to which it had been created also became

subject to examination. Ekploring difference brings the other into focus.

The relational aspect of identity is most often hidden, and is the object of
inquiry for those exploring the identities created in law. Martin Chanock, for
example, challenges the assertion that the South African common law is racially
neutral. He argues that:

The creation of self and the exclusion of ‘other’ is basic to the nature of

South Africa’s laws in a more fundamental way than simply in the passing

of discriminatory statutes.”*

While the law may appear neutral, Chanock argues that two separate systems of

common law operate in South Africa, one applicable to blacks, the other to

2 Peller, above n 21at 842-43.

24 Chanock M, “Race and Nation in South African Common Law” in P Fitzpatrick (ed) above n
20, 195 at 197.
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whites. The neutral language of the common law obscures this distinction. A
theoretical focus on identity facilitates unearthing it.

Martha Minow links the relational nature and malleability of identity to
the observer’s expectations. In her account, identity is constructed both in
contrast to another and in response to pre-existing expectations. In many legal
instances, these two influences on identity will be combined, for example when
a refugee lawyer interviews a potential client for the first time, her assessment of
her client’s story will be influenced both by her expectations based on other
experiences with refugee clients and on her understanding of the legal category
of “refugee,” which will operate either as an Other (because she assesses that the
client does not fit within that identity) or as an expectation (because as the
conversation continues she forms the view that the client will be able to make a
successful claim). Discussing the story of a guardianship application for a
special needs child Minow states:

The judge, the lawyers, and the parties in effect showed how an individual

like Philip has an identity only in relation to others and how the

description of his situation depends upon who is offering the
observations.”
Thus to fully examine identity in law is also to consider who is doing the
identifying and how that process affects them, aspects which are raised as part
of the identity based critique of legal method.
Kline’s work on motherhood ideology in child welfare law also highlights

the relational nature of identity. She states:

% Ibid. at 351.
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...the expectations of ‘good’ mothering are presented as natural, necessary,
and universal. The ‘bad mother,’ by corollary, is constructed as the
“photographic negative” of the ‘good mother,” again with the operation of
racism and other such factors rendered invisible.”?
The photographic negative metaphor is particularly apt as the assumed or
implicit ‘other’ is often hard to make out, and is rarely the focus of attention.
Karen Engle emphasises our tendency to overlook or ignore the other when she
writes of the “exotic other female.” She argues that Western activists’
arguments about female circumcision or genital mutilation in Africa are
structured against a largely unexplored image of African women:
Although women’s rights advocates rarely acknowledge the Exotic Other
Female, I argue that their discourse is nevertheless dependent on her. The
projection of the Exotic Other Female (as something “out there”) seems to
guide much of their advocacy.?
In his discussion of the “constitutional subject” - the “we” in the American
constitution’s “We the people” - Michel Rosenfeld pushes this analysis of the
unexamined other in a different direction. He argues that the constitutional
subject can only be approached and understood in the negative; that it is much

easier to determine what the constitutional subject is not than what it is. He

concludes therefore “that it is ultimately preferable and more accurate to regard

26 Kline, above n 19 at 315; internal citation to Marie Ashe “‘Bad Mothers’ and ‘Good
Lawyers:” Reflections on Representation and Relationship” (Paper presented at the Workshop

on Motherhood, Feminism and Legal Theory Project Workshop, Columbia University School of
Law, December 4-5, 1992).

2 Engle K, “Female Subjects of Public International Law: Human Rights and the Exotic Other
Female” in D Danielsen and K Engle (eds), After Identity: A Reader in Law and Culture above
n 3, 210.

2 Ibid. at 212.
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the constitutional subject as an absence.”” His analysis depends on the
relational nature of identity as it requires that we understand the constitutional
subject by looking at what it exists in contrast to. That is, that we develop the
photograph from its negative. In my work, this perspective means that it is
sometimes easiest to understand what it is to be Australian or Canadian by
considering what it is not.

The relational quality of identity makes it a key concept for considering
national identity and migration law. Migration law is directed outwards, at
those beyond the nation’s borders. In labelling and controlling these others it
builds a reflected image of the nation and those who are insiders. In addition,
the relational nature of identity makes it a good tool in the search for exclusions
and silences in law. Paying attention to the identities which are represented in
and through legal discourses reminds us to search for the Others against which
these identities derive their content. This perspective, therefore, draws attention
to those most completely excluded by the law. This characteristic of identity
creates an important intersection with legal reasoning, and is the key factor
uniting several of the criticisms of legal reasoning examined in law and identity
theory.

2. A Critique of Legal Method

Another important theme I draw on in analyses of law which use identity

as an organising concept is a critique of legal reasoning and legal method. In

broad terms, the argument is that legal reasoning is acutely categorical and

¥ Rosenfeld M, “The Identity of the Constitutional Subject” (1995) 16 Cardozo Law Review
1049 at 1054-55.

28



through its categorisations it creates, defines and constrains identities. The
categorisation effect is related to the focus in legal reasoning on binary ‘either-
or’ mechanics. The resulting categories have structured boundaries and are
hierarchically related. In this section I consider these principal elements of the
identity based critique of legal reasoning as well as how the legal process itself
constrains and shapes the identities of those who engage with it.
a. Categorisation

Legal reasoning has a binary structure. It works through a series of
‘either-or’ choices, leading to an ultimate pronouncement in the same
framework: guilty-not guilty, liable-not liable, eligible-ineligible. This structure
alone is not unique. Human reasoning generally proceeds in this fashion,
comparing alternatives and making choices. In legal reasoning, however, the
process is simplified. There are ultimately only two alternatives, which are
diametrically opposed to each other. Everything outside that narrow framework
becomes irrelevant, either through formal rules of evidence and admissibility or
through subtler techniques by which lawyers mould stories told to them about
individuals into legal arguments. There is little room for compromise, for
considering multiple alternatives, or for examining the ways the legal choices
available obscure complicated situations. One of the most important skills
learned by law students is how to analyse a complex hypothetical scenario and
identify within it the legal issues arising. Instructors make an effort to pack
exam questions with extraneous detail, imitating “real life,” so that bright
students can distinguish themselves by strategically jettisoning much of the

story. The legal argument narrows the factors to consider, thereby making the
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question amenable to an either-or resolution. Martha Minow has likened this
aspect of legal reasoning to the Sesame Street “one of these things does not
belong here” game. In order to sort things into categories, we pay particular
attention to one particular trait and ignore all others.*® Lisa Bower considers the
American Supreme Court decision in Bower v Harwick® a paradigmatic
example of this type of reasoning. In that case challenging the constitutional
validity of Georgia’s sodomy law, homosexual identity was reduced by the
Court to that particular act.”

Patricia Williams describes this characteristic of legal reasoning when she
argues that “theoretical legal understanding” in Anglo-American jurisprudence
is characterised by “the hypostatisation of exclusive categories and clear
taxonomies that purport to make life simpler in the face of life’s complication:
rights/needs, moral/immoral, public/private, white/black.”* Binary categories
are important to an identity based analysis of legal discourse because so many of
the categories are used to identify individuals. The white/black categorisation
which Williams refers to is only one of these. Other key legally bounded
identities are innocent/guilty, sane/insane, adult/child. Each of these
categorisations simplifies and fixes reality in an artificial way, particularly in
cases at the margins: the woman who put a blouse in her shopping bag, forgot

about it and left the shop (not guilty), the hermit who mails explosives to distant

3% Aboven 9 at 3.
31(1986), 478 US 186 (USSC).
32 Bower L C, above n 6.

33 Williams P J, The Alchemy of Race and Rights Harvard University Press, Cambridge
Massachusetts, 1991 at 8.
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cities in protest against civilisation (sane), the seventeen year old who lives on
her own, caring for her child and completing high school by correspondence
(child). And each of these identity labels has consequences in the lives of these
individuals; consequences that affect their realities, even if the labels do not
accurately reflect those realities.
b. Hierarchy

The oversimplification of realities by legal categories has various effects.
One of the most important of these is that the categories have a hierarchical
relationship with each other. In Minow’s words, our language “...embeds
unstated points of comparison inside categories that falsely imply a natural fit
with the world.”* To again use her words: “When we identify one thing as
unlike the others, we are dividing the world; we use our language to exclude, to
distinguish - to discriminate.”’ Categorisation in legal discourses rafely lives
up to its assertion of neutrality both because of the consequences attached to
legal categories and because the categories are frequently constructed through
assuming a background norm which is necessarily privileged in the process.
The background norm, as unstated category, occupies the most privileged
position. Iyer describes the process with precision:

Assignments of difference, or categorizations, are also expressions of

hierarchies, assertions of power. When characteristics such as race and

sex are perceived as differences, and are used to categorize people, they

rarely merely distinguish among them. They are much more likely to be

understood hierarchically....It is evident that to be in the speaker’s

position, to be the categorizer or comparison maker, is to occupy a
position of power. It is empowering in two ways. First, doing the

3 Above n 9 at 4.

* Ibid. at 3.
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categorizing allows you to draw comparisons between yourself and others

on the basis of your choice of characteristics.... Second, as categorizer, I

can make myself absent from the process: I can create one side of the

comparison as ‘a difference’ inherent in the person or group labelled by
that difference, while constituting my particular constellation of attributes
as the invisible background norm. Thus, Gwen is white, Claire is tall, and

Joel is male. Regardless of what feature each of them might have chosen

to distinguish them from me, the differences I choose become part of

them, and my brown-ness, short-ness, female-ness, which are the points of

comparison from which these differences emerge, disappear.*
The hierarchical nature of legal categories is embedded in the way that they are
formed and in who does the forming. While Iyer writes of categories used in
anti-discrimination law, her argument is equally apposite to legal categories not
already linked to discrimination. Labels such as migrant, citizen, resident, and
alien also contain an implicit hierarchy which derives from submerging the
point of view against which these labels are affixed.

Recent studies in First Nations law illustrate the hierarchical effects of
legal categories as well as the reach of this analysis of the law. To claim under
American land title provisions, indigenous groups must first be considered as
“tribes.” That is, a court must adjudicate their identity in a particular way
before other aspects of a land claim will be considered.”” Of the various

American studies on this point, the most comprehensive is by Gerald Torres and

Kathryn Milun.*® Their analysis explores many facets of the Mashpee case,

3 Iyer N, “Categorical Denials: Equality Rights and the Shaping of Social Identity” (1993) 19
Queen’s Law Journal 179 at 185-86.

37 Robert Post notes that group rights provisions give national courts a strong degree of control
over group identity, and this is one example. See “Democratic Constitutionalism and Cultural
Heterogeneity” (2000) Australian Journal of Legal Philosophy forthcoming.

38 “Translating YONNONDIO by Precedent and Evidence: The Mashpee Indian Case” (1990)
Duke Law Journal 625. Other studies exploring adjudication of the term tribe in the United
States include: Carrillo J, “Identity as Idiom: Mashpee Reconsidered” (1995) 28 Indiana Law
Review 511; Perry R W, “The Logic of the Modern Nation-State and the Legal Construction of
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including the role played by precedent and by rules of evidence, and that the
standard categorisation of “tribe” did not correspond to Mashpee experience.
Torres and Milun conclude:
The stories that members of the Mashpee Tribe told were stories that legal
ears could not hear. Thus, the legal requirements of relevance rendered
the Indian storytellers mute and the culture they were portraying invisible.
The tragedy of power was manifest in the legally mute and invisible
culture of those Mashpee Indians who stood before the court trying to
prove that they existed.”
This demonstrates the hierarchical effect of the legal category “tribe.” In order
to assert certain claims, one must be within the category. To be outside it, in the
realm of “not-tribe” is to lack standing, the legal term for voice. The
categorisation scheme privileges the half of the binary opposition that it makes
visible.
The issues of voice, visibility and hierarchy are all important aspects of
legal reasoning which are brought to light in a focus on identity. Expressing a
similar argument in the context of the law of intellectual and cultural property,
Rosemary Coombe states that, “only by situating these claims in this context [of
historical experience and contemporary political struggle] can we understand
how supposedly abstract, general and universal principles (like authorship, art,
culture, and identity) may operate to construct systematic structures of

domination and exclusion in ...society.”*® The hierarchical nature of legal

categorisations, and the implicit background norms which ground them, make

Native American Tribal Identity” (1995) 28 Indiana Law Review 547; Staiger Gooding S, above
n 8.

% Ibid. at 657.

4 Coombe R J, “The Properties of Culture and the Politics of Possessing Identity: Native Claims
in the Cultural Appropriation Controversy” in Engle and Danielsen (eds) above n 3, 251 at 276.
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legal discourse particularly suited for domination and exclusion, and masks
these effects at the same time. The critical perspective on legal reasoning
employed by theorists of law and identity aids in lifting this mask.
c. Boundaries

Law’s categorical reasoning reifies boundaries. In ordér for categories to
be meaningful they must be clearly demarcated. An analytic focus on identity
brings boundaries into question as identities themselves are bounded. The two
terms often occur together, each highlighting a different aspect of the law’s
identity labelling role. In migration law, which describes a border for the polity
and specifies who may cross it, the concept of boundary is particularly
important. In an overt way, migration law is about boundaries, and the
identities that emerge on either side of them. Theorists concerned with law and
identity consider ways that identities are contested. One important way an
identity can be contested is at its boundary; that is, whether one is inside or
outside a given identity group can be debated.*’ This was the issue in the
Mashpee case. The importance of boundaries in legal reasoning contributes to
the inflexibility of the categories which are created. Minow argues that “these
[legal] rules contribute to labelling by favouring a view of certain and clear
boundaries rather than relationships.” In her analysis, the law has difficulty

addressing conflicts within relationships because its focus is the boundaries

4! The other principal way in which identities are contested is through debates over the meaning
or expression of the particular identity, treating group membership as settled. For example,
asking “what does it mean to be a citizen?” These two types of contestation can, of course,
occur at the same time.

42 Minow M, above n 9 at 6-7.
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between people rather than the relationships which necessarily emerge on either
side of a boundary as an expression of that boundary.

Boundaries are also important in law because categorical reasoning relies
on being able to treat certain questions as beyond the scope of inquiry or not at
issue. That is, some things are clearly out of bounds. This mechanism works in
many ways in the law, which also adopts and enshrines societal boundaries.*
Thus analyses which consider law’s methods for excluding and limiting
arguments often raise the issue of boundary construction. Considering the
effectiveness, for the capitalist class, of the nineteenth century distinction
between “citizens” and “workers” Hunt states:

There is a literal sense in which law, and most explicitly property law,

demarcates and enforces boundaries; but this notion of boundary

maintenance has wider significance. In the case of the workplace
boundaries have special import precisely because of the critical
significance of the division between work and politics within capitalist
economies; it is here that there is the distinction between the incorporation
of the working class within the polity while excluding workers from full
participation in the workplace. ... It is not that law creates this boundary
but rather that once in place it is protected and reinforced by both legal
ideology and legal practice.*
An analysis of identity in law, then, introduces the concept of boundary in
considering the contested bounds of identity and in doing so draws attention to
other boundaries reified by the law. Both of these aspects of boundary are
important to my study. Migration law establishes clear boundaries around

identities such as citizen, resident, and visitor. It sets strict limits on categories

such as bona fide spouse or refugee and provides tools for policing those

“* One example which has been extensively considered by feminist legal theorists is law’s
adaptation of the public/private boundary.

“ Hunt A, above n 10 at 325.
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boundaries. It is also crucial to constructing the border or boundary of the
nation, and the ways of crossing it.
d. Individuals in the legal process

A consideration of law and identity also yields insights about individuals
who engage the legal process, both as professional actors — lawyers, judges,
scholars — and individuals seeking legal outcomes. The process itself limits the
identities of the roles these individuals can play. This is not to say that the legal
process determines the identities of advocates, decision makers, or plaintiffs, but
rather that it limits choices available to individuals in these roles. Further, the
role one takes up in the process constrains what one observes about the process.

These themes have been explored by Gary Bellow and Martha Minow in
their edited collection Law Stories.* One of their themes in considering law as
narrative and in asking lawyers to reflect on the stories told in and by law was to
raise... “questions concerning the construction and alteration of identities in the
process of accommodating and challenging limits in law practice.”® They argue
that “as they engage a legal problem, clients and legal workers experience shifts
in the ways they see themselves and others and changes in the way they relate to
and are seen by others.”’ The form of legal reasoning means that one of a
lawyer’s most important tasks is to shape her client’s identity into one that fits
within a desirable legal category: not-guilty, competent, refugee. In order to

accomplish this, some aspects of that identity must be highlighted, others

4 Bellow G and Minow M (eds) Law Stories, University of Michigan Press, Ann Arbor, 1996.
“ Ibid. at 3.

47 Ibid.
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downplayed. In an article in the same volume, Anthony Alfieri reflects on how
poverty lawyers transform their client’s own stories, imposing silences which
amount to acts of narrative violence.*® In migration law, successful outcomes
mean being able to fit a particular identity label such as “bona fide spouse” or
“dependent relative.”

The lawyers building these cases and the decision makers presiding over
them also project and are limited by identities cast for them as professional
roles. Unlike the clients, however, these are identities which the professionals
choose for themselves, whose contours they are trained and socialised to
acquire. Identities of the individuals playing out roles on legal stages are
important to explaining legal outcomes. But the variance between these
identities is sharp. It is important to consider, as Minow does in a separate
essay, the pattern of power relationships which underlie the emergence of
particular identities. In her words, “...it is important to consider the contrast
between choice and assignment. Who picks a given identity and who is

consigned to it?**

One may “win” a legal result by successfully fitting the
identity mould of “incompetent” or “abused wife” but fitting this mould carries

its own legal and non-legal consequences.”

“8 A V Alfieri, “Welfare Stories” in ibid, 31.
4 “Identities” above n 1 at 112.

5% This point is made in feminist critiques of the use of “battered women’s syndrome” evidence
in criminal law. See for example, Sheehy, E et al, “Defending Battered Women on Trial: The
Battered Woman Syndrome and its Limitations” (1992) 16 Criminal Law Journal 369 and
Leader-Elliot I, “Battered But Not Beaten: Women Who Kill in Self Defence” (1993) 15
Sydney Law Review 1.
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This again points to the intermediary positioning of identity as neither
wholly determinative nor wholly determined. The value of examining the
identities of individuals in legal processes, however, is not that it can necessarily
predict outcomes for us, but rather that it is instructive in showing how those
with power over the process, the lawyers and judges, choose to construct
themselves, and how the legal setting shapes the options they choose from. It
also guides us to examining how legal discourse transforms one’s experience of
self into a legally mediated outcome. A theoretical perspective linking law and
identity provides room, therefore, for considering these aspects of the legal
process, as well as drawing critical attention to the categorical and hierarchical
characteristics of legal reasoning. In the next section I examine in more detail
one facet of legal reasoning, the role of rights.

3. Rights and identities

The debate over the utility of rights for progressive causes and the value
of formal human rights instruments rages in all corners of the legal academy.
The role of rights is vital in the migration context because what rights outsiders
should have in a polity is a contentious question. Chapter Five of this thesis
considers how this debate has taken shape in Canada and Australia and what
conclusions can be drawn from that comparison. This section sets the stage for
that discussion by considering rights as a core element of legal reasoning and
demonstrates the insights that a law and identity analysis brings to rights
debates. Rights discourses are a paragon of the type of reasoning which those
concerned with identity in law argue is categorical, hierarchical and

characterised by clear boundaries.
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The language of rights permeates legal talk at all levels. We speak in
terms of human rights, contractual rights, procedural rights and others. At one
level our legal discourse can express any entitlement as a right. Rights are
distinguished from privileges for some purposes, but even this distinction is
laden with rights language. It may be a “mere privilege” to hold a driver’s
licence, but it is nonetheless considered a “right” to have one’s application fairly
decided.”’ Obviously some rights are more important than others. International
human rights scholars debate the merits of universal fundamental human rights
provisions, a particular set of rights (whose boundaries are by no means clear)
which are more important than other rights such as a right to fair consideration
of a licence application or a right to practice as a physician. Rights discourse
and legal discourse are almost synonymous. This has spillover effects into
extra-legal discourses and people make rights claims in everyday life to address
a myriad of situations ranging from the right to play loud music at midnight, the
right to eat peanut butter,”” or the right to spank one’s own child.” I agree with
Carol Smart’s characterisation of law as “the discourse of rights™** and with her
analysis that the traditional mode of legal power is the extension of rights (as

opposed to the creation of wrongs).*

5! This is a core administrative law distinction. See Allars M, Introduction to Australian
Administrative Law, Butterworths, Sydney, 1990, Chapter 6.

52 Grant I, “The Right to Peanut Butter” Globe and Mail, 26 November 1997.

53 Australian parents probably do have this “right.” Canadian parents likely do not.

%4 Smart C, Feminism and the Power of Law, Routledge, New York and London, 1989 at 8.

55 Ibid. at 12, 17 and passim. Smart rejects Foucault’s thesis that the legal form of power has
been superseded by disciplinary power, asserting instead that law combines these two modes of

power to retain its hegemonic sway. She states that “...the growth of legal rights which can be
claimed from the state has induced the concomitant growth of individual regulation. Hence
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Considering the ways in which rights and identities are linked provides
one avenue for analysing the utility of rights. Categorical rights discourse, as
the paradigmatic legal discourse, obscures and silences underlying social
realities and complications. The assertion of a right creates the categories of
“rights-holder” and “non-rights-holder” as a basic starting point in the analysis.
This simplifying effect is a central tenet for those who argue that human rights
instruments have little potential for social transformation.*® Rather than join the
debate as set out in these terms, however, [ would like to draw out the linkages
between rights and identity which are sketched in some work linking the two
and to assert that a focus on identity can illuminate the question of when rights
will be strategically useful and when they will not. Patricia Williams’ analysis
provides a useful inroad to this perspective:

In law, rights are islands of empowerment. To be unrighted is to be

disempowered, and the line between rights and no-rights is most often the

line between dominators and oppressors. Rights contain images of power
and manipulating those images, either visually or linguistically, is central
in the making and maintenance of rights. In principle, therefore, the more
dizzyingly diverse the images that are propagated, the more empowered
we will be as a society.”

She links rights with the labels dominators and oppressors, and suggests that

rights are generally empowering and can be created out of nothing. Rights are

associated with particular identities, dominator and oppressor, but this structure

rights can be claimed only if the claimant fits within the category of persons to whom the rights
have been conceded.” (at 162). While there is a struggle within legal discourses between new
and old forms of power, law is at the same time extending its terrain in all directions.

%6 See Fudge J, “The Effects of Entreating a Bill of Rights Upon Political Discourse: Feminist
Demands and Sexual Violence in Canada” (1989) 17 International Journal of the Sociology of
Law 445; Glasbeck HJ, “From Constitutional Rights to ‘Real’ Rights — “R-I-G-HTS FO-R-WA-
RD-HO”!? 10 Windsor Yearbook of Access to Justice 468; Bakan J, Just Words:
Constitutional Rights and Social Wrongs, University of Toronto Press, Toronto, 1997.

7 Above n 33 at 233-34.
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has inbuilt flexibility. I would add to this argument that a rights-holder identity
can be more easily taken up by some groups than by others. Groups which
occupy dominant social positions are more likely to be able to successfully
assert rights claims.

This leads to a another point which is recognised in literature linking law
and identity. Rights are a phenomenon of collective identity. Hunt, who
advocates strongly for the utility of rights, states:

Rights-in-action involve an articulation and mobilization of forms of

collective identities. This does not imply that they need take the form of

“collective rights,” but simply that they play a part in constituting social

actors, whether individual or collective, whose identity is changed by and

through the mobilization of some particular rights discourse. They

articulate a vision of entitlements, of how things might be, which in turn

has the capacity to advance political aspiration and action.*®
Rights are a form of collective identity because a “rights-holder” necessarily
designates a group of individuals, even when the right is expressed as an
individual right. While in Western law rights are most often or most
successfully asserted by individuals,” they belong to categories. The “accused,”
the “contracting party,” the “plaintiff” can each exercise rights, but each of these
legal categories can be filled by any individual whose identity is adaptable to the
confines of the category. For those who assert, as Hunt does, that rights contain
the potential for social transformation, the mechanics for such a transformation

would be a manipulation of the identities of the right-holder and the creation of

new generic group identities which could become rights-holders. One way to

8 Above n 10 at 247.

% Dauvergne C, “A Reassessment of the Effects of a Constitutional Charter of Rights on the
Discourse of Sexual Violence in Canada” (1994) 22 International Journal of the Sociology of
Law 291.
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evaluate the likely success of such transformations would be to consider the
extent to which the new identities differ from the old, recognising that in legal
discourse change could not be more than incremental.

There is necessarily a trade off which comes from using this strategy, and
Iyer’s work points directly to it. Considering the protected grounds
formulations used in equality rights instruments,® she states:

...no matter how long or inclusive the list of protected grounds or

characteristics, the mechanical, categorical, or category-based, approach to

equality embedded in such a structure obscures the complexity of social
identity in ways that are damaging both to particular rights claimants, and
to the larger goal of redressing relations of inequality. The categorical
approach to equality fails to comprehend complex social relations.®
In other words, the price to be paid for using rights instruments as a legal
strategy is that the identities that can be portrayed in rights arguments are
limited. Some aspects of social reality will be lost in the process, some social
realities will just not fit into the boxes provided. Rights narrow identities, and
arguments about them, in particular ways which are related directly to the
centrality of rights discourse to legal discourse. That is, rights discourse does

this because it is legal discourse, and therefore what a law and identity analysis

reveals about legal reasoning pertains in the arena of rights as well.

% That is, that equality rights instruments provide protection from discrimination on a number
of grounds such as sex, sexual orientation, race, nationality etc. For example, the Canadian
Charter of Rights and Freedoms states:

Every individual is equal before and under the law and has the right to the equal protection
and equal benefit of the law without discrimination and, in particular, without discrimination
based on race, national or ethnic origin, colour, religion, sex, age or mental or physical
disability.

One of Iyer’s points is that even when the list of categories of protection is open-ended it is still
a list and still categorically grounded.

51 Above n 36 at 181.
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Minow analyses the tension at the centre of the rights debate by contrasting
different versions of rights discourse:
...rights analysis contains a central instability. It starts with the idea that
everyone enjoys the same rights but proceeds with the possibility that
some special rights may be necessary either to remove the effects of past
deprivation or to address some special characteristics of certain groups.
Special rights, justified by differences, undermine claims of equal
treatment predicated on sameness. Thus not only may the argument for
special rights lose for lack of precedent; it may also refuel distinctions and
inequality.*
By linking her analysis of rights discourse to underlying sameness and
difference, Minow makes a point that connects directly to the analysis of law
and identities which she engages in elsewhere. Rights discourse incorporates
and buries a particular view of which differences are legally relevant and which
are superfluous. Among the most fully ingrained of these differences is the
difference between a murderer and a falsely accused innocent. Some of the
strongest and most revered rights protections are reserved for the criminal
accused facing the coercive power of the state.” This is a crucial element of the
western criminal justice system and I do not intend any criticism of these
particular rights protections. What these rights do demonstrate, however, is that
the current debate about the value of rights tends to focus on the value of rights
for people seeking particular kinds of redress, often in the context of what is
now called “identity politics.” It is for these “identities” that critics question the

value of rights and sceptics frown upon their use. In contexts where we are, as a

society, prepared to assume that there are no differences that matter, rights are

62 Above n 9 at 108.

8 1 discuss this in detail in “A Reassessment of the Effects of a Constitutional Charter of Rights
on the Discourse of Sexual Violence in Canada” above note 59.
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accepted non-contentiously. In the migration law context, the rights debate
confronts these issues, as well as the question of whether non-members have
any entitlement to legal rights at all.

The critique of legal reasoning and legal process which is grounded in an
analysis of law and identity is applicable to the rights debate and informs that
debate in several ways. It draws our attention to the link between rights and
collective identities. It demonstrates how rights discourse is categorical and
hierarchical and how it obscures pre-existing social realities. These insights can
be used to assess when rights discourse will be strategically valuable and when
it will be unlikely to succeed, or will succeed only at too great a cost to be
worthwhile. Perhaps most importantly, considering rights and identities
provides some insights into the issues of identity politics. At the centre of this
issue is the question of how “identity” has come to be associated with
marginalisation and how “rights” have come to represent the entire legal system.
Critical assessments of identity in law call attention to how identities emerge
through a process of silencing and othering. The identities which are made
visible in identity politics appear against unstated background norms. The
debate about how useful rights are to these groups, or about whether rights
pander to special interests, often overlooks how well rights serve groups whose
differences are accepted as irrelevant within the dominant legal ideology.

Having explored the aspects of law and identity scholarship that make it
especially suited for my argument, I now turn to elaborating the central concepts

my work builds on.
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B. IDENTITY

Aside from observing that identity is a constructed product of
relationships, the literature considering law and identity does little to explore
what identity is, or how a legally constructed identity is experienced by an
individual. The vagueness this cursory treatment generates can give way to
confusion in the face of numerous studies across a range of disciplines which
take identity as their focal point. Finally, the phrase ‘identity politics’ has
emerged as a pop-cultural buzzword, further muddling the question of what
social analysts mean when they talk of identity. I draw on social science and
social psychology to clarify the aspects of the term identity I want to use here. I
then explain how the questions I raise about identity in migration law are linked
to identity politics but differ markedly from the body of work most often
appearing under that rubric.

1. What is an identity?

Contemporary discussions of identity often reflect a debate between two
poles labelled essentialism and constructivism. To simplify, the essentialist
position is that at least some characteristics of identity are constant or innate,
while the constructivist would argue that one’s sense of identity is wholly
constituted within and through the intersection of various social discourses and
processes.* The dominant view in the legal scholarship taking up identity as an

analytic tool and an object of inquiry, is that identity is entirely socially

¢ Calhoun C, “Social Theory and the Politics of Identity” in Calhoun C (ed) Social Theory and
the Politics of Identity Blackwell, Oxford UK and Cambridge MA, 1994, 9 at 12-20 presents an
overview of this debate.
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constructed. Although, of course, law is only one site of this construction. To
put the position in a postmodernist’s terms, an identity is a subject position
contingent and temporarily fixed within a constellation of intersecting
discourses.

However analytically satisfying the triumph of constructivism over
essentialism may be, and despite its ability to give a particularly cogent account
of identities represented in various legal texts, a constructivist account of
identity does not fit particularly well with how we experience ourselves as
individuals on a day to day basis. No amount of mental discipline really
convinces me that ] am a temporarily fixed subject position. Essentialism is
easier to meld with one’s everyday experience, which accounts for Calhoun’s
observation that

Essentialist invocations of races, nations, genders, classes, persons and a

host of other identities nonetheless remain common in everyday discourse

throughout the world. Pointing to the social and cultural histories by
which they have been constructed has become the main way of trying to
challenge the grip these essentialist identities have over us and the
problems they create.”
The insight that ought to be drawn from this experiential evidence is that the
essentialism/constructivism debate is artificial at one level. Identity may be
socially constructed, but when that construction is highly successful it becomes
invisible, meaning that identity is experienced as essential. By making identity

the object of inquiry, we can examine the social construction that underlies our

lived experience and theorise the linkages between the two. In legal studies, this

% Ibid. at 14.
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analysis is furthered by considering the role law has in making up the “social” in
“social construction.”

The tension between constructivism and essentialism is subtly present in
law and identity literature. The unifying theme that law somehow narrows and
misrepresents social identities rests on an assumption that identity exists outside
law. That, therefore, identity is either constructed elsewhere in the social
system and then re-constructed imperfectly in law or that identity has at least a
partially independent or essential existence. My purpose is not to take a
position in the essentialist - constructivist debate but to acknowledge its
existence and to underline the fact that theorists of law and identity have not
engaged this debate to any significant degree, but at the same time have settled
firmly on the constructivist side of the argument. While the resulting position
may lack the satisfying comprehensiveness of social theory, it nonetheless
provides a valuable advance and important insights for critical legal scholars.®
It is possible to acknowledge that law constructs, or at least represents, identities
which have an existence outside law without settling whether, ultimately,
constructivism or essentialism gives a better account of modern identity.”’ The
value in this intermediate posture is the vantage point it offers for understanding
legal process and legal reasoning.

A framework for understanding the relationship between migration law
and national identity requires consideration of identity at both an individual and

a collective level. National identity is important because individuals experience

% Calhoun argues that it is “not productive to be simply for or against essentialism.” ibid. at 19.

%7 Legal academe is quite accustomed to this type of partial appropriation of theoretical
constructs. See Duncan Kennedy, Sexy Dressing Etc. above n 5.
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themselves as Australian, Canadian, American or some other nationality and
this experience has some relevance in their individual lives. Nonetheless
without the collective element (and leaving the discussion of “nation” to the
next section), without some sense of the nation as a collectivity having an
identity, there is no source from which an individual can draw in imagining and
therefore making meaningful their own individual experience of national
identity. An individual cannot have a national identity unless a considerable
number of other individuals also participate in that shared identity.

John Turner’s work on the social psychology of groups is helpful in
understanding how group identifications function for individuals.®® His self-
categorisation theory, or “social identity theory of the group,” provides an
account “which rejects both the notion of a group mind (in the simple literal
sense) and the individualism that denies the distinctive psychological properties
of the group.” To the generally shared assumptions that the individual
possesses multiple conceptions of self and that the functioning of the self-
concept is situation specific, he adds that cognitive representations of self derive
from placing oneself into hierarchically arranged categories based on
similarities and differences with others.” Turner’s account of group social
identity is helpful in conceiving of national identity because it provides an

account of the relationship between individual and collective identity and of the

 Turner J C, Rediscovering the Social Group: A Self-Categorization Theory Oxford and New
York, Blackwell, 1987. His ideas are further developed in Turner JC, Social Influence, Open
University Press, Milton Keynes, 1991.

% Ibid. Rediscovering the Social Group at 17.

7 Ibid. Ch. 3.
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changing relevance of a given identity to an individual. Both these aspects are
important to the way I use identity in my analysis.

Turner argues that self-categorisations exist on three levels, the super-
ordinate level of human beings, the intermediate level of ingroup-outgroup
categories and the subordinate level of personal characteristics.”! Which self-
category becomes important at a given point in time depends on characteristics
of the individual person and of the situation. As self-categorisations depend on
comparisons, when one category becomes the most relevant this accentuates
“intra-class similarities” and “inter-class differences.”” That is, there is what
Turner terms a “functional antagonism” between importance of identifying at
one level of self-categorisation and at other levels. In terms of my analysis,
there is a functional antagonism between perceiving oneself as Canadian and
perceiving oneself as a member of a smaller group such as Canadian women or
Albertans, and still another functional antagonism between group and individual
identities.

This is important in nations like Canada and Australia where the question
of national identity is much debated and some people question whether there
can be a national identity in any meaningful sense. My argument accepts this
national angst about collective identity and asserts that migration law is a
particular discourse in which identity as a collective phenomenon on a national
level is of primary importance. Later in this chapter I detail the reasons for this

importance (section D). At this juncture, I merely point out that the shifting

7! Ibid. at 45.

"2 Ibid. at 48-9.
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importance of a national identity, as well as its existence as a social
phenomenon, can be accounted for in social psychology. In Turner’s words, “at
any given moment the similarities and differences between the person, ingroup
and outgroup will vary...”” Linking this shifting importance to “group
behaviours” which are familiar in migration settings such as stereotyping and
discrimination, Turner continues:

...factors which enhance the salience of ingroup-outgroup categorisations

tend to increase the perceived identity (similarity...) between self and

ingroup members (and difference from outgroup members) and so
depersonalize individual self-perception on the stereotypical dimensions
which define the relevant ingroup membership.... the depersonalization of
self-perception is the basic process underlying group phenomena (social
stereotyping, group cohesiveness, ethnocentrism, co-operation and
altruism, emotional contagion and empathy, collective action, shared
norms and social influence processes, etc.)™

In this analysis, the stereotyping and ethnocentrism which so often emerge in

migration law discourses are in social-psychological terms an outgrowth of

one’s self-categorisation on the level of a national group.

Whether or not individuals identify as a national group will depend on the
degree to which their subjectively perceived differences are less than differences
perceived between them and other people.” Migration law discourse is a setting
in which the perceptions of similarities and differences are most likely to align

with the borders of the nation. Turner asserts that there are two “primary

modes” for internalising group membership:

7 Ibid. at 50.
7 Ibid.

7 Ibid. at 51-52.
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(1) simply as a result of persuasive communications from credible,
prestigious or attractive others (...from others with whom they identity),
and (2) on the basis of public behaviour as group members leading to
private self-attitude change.”
The migration law setting provides various opportunities for these two primary
modes of group membership internalisation to operate. As migration issues are
frequently reported in the media, a large number of statements by credible and
influential public figures are made widely available. Tribunal and judicial
decisions themselves can function in this role. In the present political climate,
where immigration is a frequently debated subject, many individuals will have
opportunities to express their views in more or less public settings, whether
across the back fence or at the parents’ association meeting. In nations of
immigrants like Canada and Australia, opportunities to express overt or subtle
views about migration are woven into our everyday lives, into the same spheres
where a sense of “national identity” is perceived to be absent.

The final point in Turner’s theory which I wish to draw on is the account
given of group behaviours. One of his overall objects is to demonstrate that
while psychological processes belong only to individuals, it is nonetheless
appropriate to consider group behaviour as separate and distinct, and that this
behaviour can be explained by considering how individuals react and identify in
group settings. He states that self-categorisation theory:

...demonstrates the postulate that psychological processes belong only to

individuals is fully compatible with the idea of a psychological

discontinuity between individuals acting as ‘individuals’ and as group

members. Group behaviour is psychologically different from and
irreducible to interpersonal relationships and yet this need involve no

76 Ibid. at 53.
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metaphysical notions of a group mind. If the theory proves valid, then the

group has psychological reality in the sense that there is a specific

psychological process, a self-grouping process, which corresponds to and

underlies the distinctive features of group behaviour.”
This aspect of Turner’s theory is important to my work as my account of
identity relies on stating that a very large group, a nation, can have a sense of
identity and that this identity can affect the way the group behaves. As a group
does not have its own psychological processes, this implies, therefore, that
individuals acting as members of a group do or think certain things in response
or in partial response to their sense of national identity. My argument is, of
course, that this explanation will hold even in places like Canada and Australia
where “nationalism” is viewed as a remote idea associated with “old world”
rivalries and wars in emerging countries. The clarity which Turner’s theory
provides for describing the relationship between individual self-identification
and group behavioural phenomena is especially valuable for my theoretical
framework. In addition, my explanation of the interrelationship of migration
law and national identity rests on the assumption that the importance of different
aspects of identity depends on context, which Turner’s research demonstrates a
solid foundation for.

Keeping this grounding in social psychology firmly in mind, I will briefly
consider how social theorists of identity have defined identity. These accounts
of identity are very similar to those used — less self-consciously or carefully — in

studies of law and identity. The common theme is that however much identity

is considered to fluctuate and to be socially constructed, it is nonetheless crucial

77 Ibid. at 66.
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to how individuals make sense of their lives. A sense of identity gives
important meaning to one’s life and this meaning has a collective aspect to the
extent that identity is derived from comparisons of oneself with others.
This collective dimension of identity means that identity has an inbuilt
political potential. Homi Bhabha asserts that:
Within the pluralist framework that seeks to contain and resolve the
debate, identity is taken as the referential sign of a fixed set of customs,
practices and meanings, an enduring heritage, a readily identifiable
sociological category, a set of shared traits or experiences.”®
That is, identity connects an individual to the setting in which they live. Even in
conceptions of identity which emphasise its fluidity, the emphasis on identity as
social connecter is at the forefront, as in this description by Stanley Aronowitz:
We may now regard the individual as a process constituted by its multiple
and specific relations, not only to the institutions of socialization such as
family, school and law, but also to significant others, all of whom are in
motion and constantly changing. The ways in which individuals and the
groups to which they affiliate were constituted as late as a generation
earlier may now be archaic. New identities arise; old ones pass away (at
least temporarily).”
Craig Calhoun, after outlining the potential pitfalls of taking either a purely
essentialist or a purely constructivist view of identity emphasises that identity
always embodies a tension between the individual and collective levels and that
it is never successfully equated with self-interest. These tensions and

inconsistencies form Calhoun’s explanation for the fluctuating nature of

identity. He states:

"8 Bhabha H, “Commitment to Theory” Third Cinema Reader (1989) 111 at 125, cited by Scott
J W “Multiculturalism and the Politics of Identity” in Rajchaman J (ed) The Identity in
Question, Routledge, New York, 1995.

™ Aronowitz S, “Reflections on Identity” in J Rajchaman (ed.) ibid. 111 at 115.
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To see identities only as reflections of “objective” social positions or
circumstances is to see them always retrospectively. It does not make
sense of the dynamic potential impact - for better or worse - in the
tensions within persons and among the contending cultural discourses that
locate persons. Id<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>